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Protection  for  Municipal  Franchises 

with  Model  Sections  for  a  Commission  Government  Charter 


Delos  F.  Wilcox,  Ph.D.,  Author  of  "Municipal  Franchises"  and  Chief  of  the  Bureau  of  Franchises  of 
the  Public  Service  Commission  for  the  First  District,  New  York. 


In  the  drafting  of  a  city  charter,  it  is  not  necessary 
that  a  hard  and  fast  franchise  policy  should  be  worked 
out  in  detail  and  embodied  in  the  city's  fundamental 
law.  The  extent  of  the  city's  powers  with  reference  to 
public  utilities  should  be  defined;  the  procedure  of  fran- 
chise granting  should  be  exactly  set  forth ;  the  general 
principles  to  which  all  franchises  must  conform  should 
be  clearly  stated;  and  the  governmental  machinery  for 
exercising  control  of  public  utility  construction,  main- 
tenance, service  and  rates  should  be  outlined. 

The  city  should  keep  continuous  control  of  the  main- 
tenance, equipment,  location  in  the  streets,  extension, 
service  and  rates  of  public  utilities  because  the  available 
space  in  the  streets  is  so  limited  and  the  demands  upon 
it  are  so  great  as  to  make  it  imperative  for  the  public 
authority  to  keep  a  continuous  control  of  the  distribu- 
tion and  redistribution  of  this  space  for  various  public 
uses,  and  the  utilities  are  so  vitally  related  to  the  growth 
and  welfare  of  the  city  as  to  render  it  imperative  for 
the  city  to  be  at  all  times  in  a  position  to  compel  the 
maintenance  of  the  plant  at  the  highest  practicable 
standard  of  efficiency,  with  adequate  equipment,  safe  and 
sufficient  service,  reasonable  expansion  and  rates  as  near 
cost  as  is  consistent  with  the  gradual  amortization  of 
the  capital  and  a  fair  annual  return  on  the  investment. 

Experience  shows  that  this  continuous  control  cannot 
be  effectively  exercised  in  large  cities  directly  by  the  city 
council,  the  board  of  commissioners,  the  department  of 
public  works,  the  city  attorney  or  any  other  general 
body  or  officer  having  multifarious  other  duties  to  per- 
form. In  all  cities  of  considerable  size,  say  50,000  or 
more  population,  a  separate  department,  bureau  or  board 
should  be  established  to  provide  for  the  necessary  in- 
spections, investigations  and  reports  preliminary  to  the 
issuing  of  final  orders  to  the  companies  by  the  council, 
the  mayor  or  other  supervisory  authority.  In  smaller 
cities  this  jurisdiction,  perhaps,  can  more  readily  be 
assumed  by  the  regular  city  officials.  In  all  cases  the 
activities  of  the  local  authorities  should  be  supplemented 
as  to  matters  of  state  or  interurban  jurisdiction  by  the 
work  of  a  state  public  service  commission  or  department. 
As  a  means  to  the  effective  exercise  of  reserved  powers 


of  control,  the  city  should  grant  only  indeterminate  fran- 
chises, so  that  the  operating  company  of  a  public  utility 
can  be  thrown  out  of  the  streets  and  a  new  one  put  in 
its  place  whenever  the  one  in  possession  manifests  a 
persistent  unwillingness  to  conform  to  public  regula- 
tions. Provision  should  be  made,  however,  requiring  the 
city  to  purchase  or  to  find  a  purchaser  for  the  physical 
property  of  the  operator  whose  franchise  is  terminated. 

The  following  "model"  sections  for  a  commission 
charter  have  been"  drafted  and  are  submitted,  not  with 
the  expectation  that  they  will  be  embodied,  without 
change  or  supplementation,  in  any  particular  charter 
law,  but  that  they  may  form  a  basis  for  the  working  out 
of  rational  charter  provisions  relative  to  franchises  and 
public  utilities,  consistent  with  the  constitution  and  laws 
of  the  state  and  the  local  conditions  of  the  city  or  cities 
affected  by  them: 

ARTICLE  .. 

FEANCHISES  AND  PUBLIC  UTILITIES. 

Section  1.     City's  right  to  own  and  operate. 

The  city  shall  have  power  to  acquire,  construct,  maintain 
and  operate  any  or  all  public  utilities  requiring'  the  perma- 
nent occupation  of  the  streets  on,  above  or  below  the  sur- 
face thereof  with  fixtures.  The  city  may  acquire,  lay,  main- 
tain and  own  all  fixtures  located  in  the  streets  and  public 
places  necessary  for  the  operation  of  public  utilities,  and 
may  in  like  manner  acquire,  construct,  maintain  and  own 
public  utility  plants,  whether  for  manufacture  or  distribu- 
tion, or  both,  outside  of  the  streets  either  within  or  without 
the  corporate  limits  of  the  city.  For  the  purpose  of  acquir- 
ing- utilities  or  plants  now  or  hereafter  owned  by  private 
individuals  or  corporations,  or  of  acquiring  any  real  estate 
or  easements  required  for  the  construction,  maintenance, 
enlargement  or  operation  of  a  public  utility,  the  city  shall 
have  the  power  of  eminent  domain  both  within  and  without 
its  corporate  limits,  but  such  power  may  be  exercised  out- 
side the  corporate  limits  only  in  accordance  with  general 
laws  intended  to  give  equal  protection  to  all  cities  and 
towns  within  the  state. 

Sec.  2.    Accounts  of  public  utilities  owned  by  the  city. 

The  city,  when  owning  any  public  utility,  shall  keep  the 
books  of  accounts  for  such  public  utility  distinct  from  other 
city  accounts  and  in  such  a  manner  as  to  show  the  true  and 
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complete  financial  result  of  such  city  ownership,  or  owner 
ship  and  operation,  as  the  case  may  be.  Such  accounts  shall 
be  so  kept  as  to  show  the  actual  cost  to  such  City  of  the 
public  utility  owned;  all  cost  of  maintenance,  extension  and 
imjjrovement;  all  operating  expenses  of  every  description,  in 
case  of  such  City  operation;  the  amounts  set  aside  for  sink- 
ing fund  purposes;  if  water  or  other  service  shall  be  fur- 
nished for  the  use  of  such  public  utility  without  charge,  the 
accounts  shall  show,  as  nearly  as  possible,  the  value  of  such 
service,  and  also  the  value  of  such  similar  service  rendered 
by  the  public  utility  to  any  other  City  Department  without 
charge;  such  accounts  shall  also  show  reasonable  allowance 
tor  interest,  depreciation  and  insurance,  and  also  estimates 
of  the  amount  of  taxes  that  would  be  chargeable  against 
such  property  if  owned  by  a  private  corporation.  The  Board 
of  Commissioners  shall  cause  to  be  printed  annually  for  pub- 
lic distribution,  a  report  showing  the  financial  results,  in 
form  as  aforesaid,  of  such  City  ownership  or  ownership  and 
operation. 

Sec.  3.     City  may  grant  franchises  or  lease  public  utility 
plants. 

Subject  to  the  limitations  contained  in  this  charter  and  in 
the  constitution  and  general  laws  of  the  state,  the  city  may 
grant  franchises  to  private  individuals  or  corporations  author- 
izing them  to  place  fixtures  in  the  streets  and  public  places 
for  the  operation  of  any  public  utility,  but  no  such  franchise 
shall  be  given  for  the  construction  and  operation  of  a  plant 
to  compete  with  an  already  existing  plant  owned  by  the  city, 
and  no  perpetual  franchise  shall  ever  be  granted.  The  city 
may  also  lease  street  fixtures  or  a  complete  utility  plant 
owned  by  it  to  a  private  individual  or  corporation  for  opera- 
tion, but  no  such  lease  shall  be  for  a  longer  period  than  ten 
years,  and  the  making  of  any  such  lease  shall  be  stibject  to 
the  same  restrictions  as  to  procedure  and  approval  as  are  in 
this  article  prescribed  in  the  case  of  franchises. 

Sec.  4.     Unused  franchises. 

All  franchises  or  special  privileges  in  the  streets  and  pub- 
lic places  heretofore  granted  by  any  public  authority,  which 
are  not  now  in  actual  use  or  enjoyment,  or  which  the  gran- 
tees thereof  have  not  in  good  faith  commenced  to  exercise 
at  the  time  of  the  adoption  of  this  charter,  are  hereby 
declared  forfeited  and  of  no  validity,  except  that  if  the  time 
fixed  in  any  franchise  for  the  commencement  of  the  exer- 
cise thereof  has  not  expired,  such  franchise  shall  not  be 
deemed  forfeited  by  this  section.  Every  franchise  hereafter 
granted  shall  prescribe  the  period,  which  shall  not  be  more 
than  one  year  from  the  date  of  the  final  approval  thereof, 
within  which  construction  shall  be  in  good  faith  commenced, 
and  any  failure  on  the  part  of  the  grantee  to  comply  with 
such  provision  or  any  subsequent  failure  of  the  grantee  to 
continue  in  good  faith  to  exercise  the  franchise  shall  render 
the  franchise  subject  to  repeal  by  ordinance  without  com- 
pensation therefor,  and  in  case  of  such  repeal  any  property 
of  the  grantee  situated  within  the  limits  of  the  streets  or 
public  places  of  the  city  shall  thereupon  revert  to  and  become 
the  absolute  property  of  the  city  as  a  penalty  for  such 
default. 


-Sec.  5.     Strict  construction  of  grants. 

All  franchises  or  privileges  for  the  occupation  of  the 
streets  shall  be  strictly  construed  in  favor  of  the  city  and  no 
such  franchise  or  privilege  shall  be  held  to  have  been 
granted  unless  granted  in  clear  and  unmistakable  terms. 

Sec.  6.     Repeal  of  duplicating  franchises. 

Every  person  or  corporation  owning  or  operating  a  public 
utility,  wholly  or  partly  within  the  limits  of  the  city,  having 
fixtures  in  the  streets  or  public  places  thereof  at  the  time  this 
charter  goes  into  effect,  shall  within  sixty  days  thereafter 
file  with  the  city  clerk  a  sworn  statement  duly  authenticated 
describing  the  franchise  or  franchises  under  which  such  util- 
ity is  operated  and  in  case  such  individual  or  corporation 
claims  the  right  to  operate  such  utility  under  two  or  mori 
franchises  covering  the  same  area,  such  individual  or  cor- 
poration shall  designate  the  particular  grant  under  which 
such  utility  is  thereafter  to  be  operated,  and  if  such  fran- 
chise is  valid  all  other  duplicating  franchises  claimed  by  such 
individual  or  corporation  shall  thereupon  be  repealed  by  ordi- 
nance. If  any  such  individual  or  corporation  fails  to  elect 
the  particular  franchise  under  which  operation  is  to  be  con- 
tinued the  Board  of  Commissioners  shall  forthwith  designate 
the  same  and  proceed  to  repeal  all  other  duplicating  grants 
claimed  by  such  individual  or  corporation  and  shall  take  such 
steps  as  may  be  necessary  to  procure  a  final  adjudication 
of  the  franchise  rights  of  such  individual  or  corporation, 
unless  such  designation  and  repeal  are  accepted  in  writing 
by  the  parties  in  interest  within  60  days  after  the  date 
thereof.  No  franchise  hereafter  granted  shall  be  transfer- 
able by  the  grantee  except  with  the  city's  approval  expressed 
by  ordinance,  and  in  case  any  franchise  heretofore  granted 
shall  at  any  future  time  be  acquired  by  any  individual  or 
corporation  already  having  a  franchise  for  a  similar  purpose, 
then  such  individual  or  corporation  shall  forthwith  and 
within  thirty  days  thereafter  file  written  notice  with  the 
city  clerk  stating  which  of  said  franchises  is  to  be  used  in 
operation,  and  thereafter  the  Board  of  Commissioners  shall 
at  once  repeal  by  ordinance  such  other  franchise  or  fran- 
chises not  so  designated,  and  if  such  individual  or  corpora- 
tion fails  to  make  such  designation  then  such  franchise  to 
be  used  in  operation  shall  be  designated  by  the  Board  of 
Commissioners  and  such  other  franchise  or  franchises  shall 
be  immediately  repealed. 

Sec.  7.     Franchise  procedure — Publication — Referendum. 

Franchises  shall  be  granted  only  by  ordinance,  which  shall 
be  published  in  its  final  form  at  least  four  weeks  before  its 
final  passage.  Publication  shall  be  once  a  week  for  four 
weeks  in  full  in  not  less  than  two  daily  newspapers  of  gen- 
eral circulation  in  the  city,  or,  in  lieu  thereof,  publication 
in  like  manner  of  a  brief  resume  of  such  ordinance  with  ref- 
erence to  the  place  at  the  city  hall  where  copies  of  such 
ordinance  printed  in  full  may  be  secured  upon  application  in 
person  or  by  mail.  In  case  of  any  proposed  street  railway 
franchise,  in  addition  to  the  publication  hereinabove  pro- 
vided for,  a  full  printed  copy  of  such  ordinance  shall  be 
posted  in  some  conspicuous  place  on  each  side  of  the  streets 
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to  be  occupied  by  the  railroad  in  every  block  along-  the 
route.  Such  notices  shall  be  posted  at  least  four  weeks  before 
the  final  passage  of  any  such  ordinance  and  shall  give  notice 
of  the  place  and  a  time  not  less  than  two  weeks  subsequent 
to  such  posting,  at  which  place  and  time  a  public  hearing 
shall  be  held  on  such  proposed  franchise  before  the  Board 
of  Commissioners  or  the  Bureau  of  Franchises  and  Public 
Utilities,  hereinafter  provided  for.  If  after  such  notice  and 
public  hearing-  the  terms  of  such  proposed  ordinance  are 
changed  in  any  respect,  there  shall  be  a  new  publication 
as  hereinbefore  provided  for,  but  the  ordinance  need  not  again 
be  posted  unless  the  route  has  been  changed,  and  then  only 
along  "the  new  or  changed  route.  In  case  any  ordinance 
granting  a  franchise  receives  upon  final  passage  the  affirma- 
tive votes  of  all  the  members  of  the  Board  of  Commissioners, 
it  shall  go  into  effect  at  the  end  of  sixty  days  thereafter  if 
accepted  in  writing  by  the  grantee,  unless  within  such  sixty 
days  a  referendum  petition,  signed  by  qualified  voters  of  the 
city  in  number  equal  to  ten  per  cent,  of  the  total  number 
of  votes  cast  at  the  last  preceding  municipal  election  for  all 
candidates  for  the  office  of  mayor,  be  filed  with  the  city  clerk 
asking  that  such  franchise  ordinance  be  submitted  to  a  vote 
of  the  electors  for  approval  or  rejection,  and  in  case  such 
petition  is  so  filed  no  such  ordinance  shall  be  of  any  force 
or  effect  whatever  until  it  has  been  approved  by  the  electors 
by  majority  vote  of  those  voting  thereon  at  a  general  or 
special  election.  In  such  case,  the  ordinance  shall  be  sub- 
mitted at  a  general  election  unless  the  Board  of  Commis- 
sioners shall  determine  to  submit  it  at  a  special  election.  Any 
franchise  ordinance  voted  for  by  a  majority  but  not  by  all 
of  the  commissioners  shall  be  submitted  to  the  electors  for 
ratification  at  a  general  or  a  special  election,  as  the  Board 
of  Commissioners  may  determine,  and  the  Board  of  its  own 
motion  may  submit  any  franchise  ordinance  to  a  referendum 
vote,  but  no  such  ordinance  shall  in  any  case  be  submitted 
at  a  general  or  special  election  held  less  than  thirty  days  sub- 
sequent to  the  determination  to  submit  such  ordinance. 

Sec.  8.     Damages  to  abutting  property. 

The  consent  of  abutting  property  owners  shall  not  be 
required  for  the  laying  or  erection  of  any  public  utility  fix- 
tures in  the  streets,  but  any  such  property  owners  not  hav- 
ing voluntarily  consented  to  the  construction  of  any  such 
utility  fixtures  in  front  of  his  premises  shall  be  entitled  to 
recover  from  the  owner  of  such  fixtures  the  actual  amount 
of  damages  suffered  by  him  on  account  thereof  less  any 
benefits  received  therefrom,  the  amounts  of  such  damages 
and  benefits  to  be  ascertained  by  suit  in  the  proper  court 
commenced  within  three  years  from  the  date  of  the  laying 
or  erection  of  such  fixtures. 

Sec.  9.    Franchise  ordinances  initiated  by  petition. 

Franchise  ordinances  may  be  initiated  by  petition  of  not 
less  than  twenty  per  cent,  of  the  qualified  electors,  to  be 
determined  as  in  the  case  of  referendum  petitions,  but  no 
such  ordinance  so  initiated  shall  be  submitted  to  referendum 
vote  until  it  has  been  laid  before  the  Board  of  Commissioners 
and  a  public  hearing  has  been  held  thereon.  If,  after  such 
hearing,  the  Board  shall  not  within  sixty  days  from  the 
filing  of  such  petition  pass  the  ordinance  by  unanimous  vote 


in  its  original  form,  the  Board  shall  forthwith  prepare  and 
publish  a  report  thereon  and  may  propose  an  alternative  or 
amended  ordinance  and  shall  cause  the  proposed  ordinance 
in  its  original  form  and  any  such  alternative  or  amended 
ordinance  to  be  published  as  hereinbefore  required  and  sub- 
mitted to  popular  vote  at  a  general  or  special  election,  for 
approval  or  rejection,  but  neither  of  such  propositions  shall 
be  deemed  adopted  unless  it  receives  an  affirmative  majority 
of  all  the  votes  cast  at  such  election.  In  case  both  measures 
receive  a  majority  of  all  votes  cast,  only  that  measure  shall 
be  effective  which  receives  the  higher  number  of  affirmative 
votes. 

Sec.  10.    Grants  for  spur  tracks. 

Bevocable  permits  for  laying  spur  tracks  across  or  along 
streets  and  public  places  for  not  to  exceed  500  feet  in  any  one 
stretch,  to  connect  a  railroad  with  any  warehouse,  factory 
or  other  establishment  needing  switching  facilities  shall  not 
be  considered  to  be  franchises,  as  that  term  is  used  in  this 
Article,  but  such  permits  may  be  granted  and  revoked  by  the 
Board  of  Commissioners  from  time  to  time  in  accordance 
with  such  terms  and  conditions  as  may  be  prescribed  by  gen- 
eral ordinance.  Such  general  ordinance  shall,  however,  be 
subject  to  the  same  procedure,  including  publication  and  the 
right  of  initiative  and  referendum,  as  any  franchise  ordinance. 

Sec.  11.     Renewal  and  extension  franchises. 

The  renewal  of  any  franchise  heretofore  or  hereafter 
granted,  or  the  modification  of  the  conditions  of  any  such 
franchise,  or  the  extension  of  the  application  of  any  such 
franchise  to  additional  streets  or  areas  not  covered  by  the 
original  grant  or  brought  under  such  franchise  by  the  Board 
of  Commissioners  in  the  exercise  of  its  reserved  power  to 
order  extensions  of  plant  or  service,  shall  be  by  ordinance 
subject  to  all  the  conditions  as  to  procedure,  including  among 
other  things  publication  and  the  initiative  and  referendum, 
which  are  applicable  to  original  franchise  ordinances  as  pre- 
scribed in  this  Article. 

Sec.  12.     Reserved  right  of  regulation. 

The  grant  of  every  franchise  or  privilege  shall  be  subject 
to  the  right  of  the  city,  whether  in  terms  reserved  or  not,  to 
make  all  regulations  which  shall  be  necessary  to  secure  in 
the  most  ample  manner  the  safety,  welfare  and  accommoda- 
tion of  the  public,  including  among  other  things  the  right, 
to  pass  and  enforce  ordinances  to  require  proper  and  ade- 
quate extensions  of  service,  and  to  protect  the  public  from 
danger  or  inconvenience  in  the  operation  of  any  work  or 
business  authorized  by  the  grant  of  the  franchise,  and  the 
right  to  make  and  enforce  all  such  regulations  as  shall  be 
reasonably  necessary  to  secure  adequate,  sufficient  and  proper 
service,  extensions,  and  accommodations  for  the  people  and 
to  insure  their  comfort  and  convenience  without  discrimina- 
tion either  as  to  class  or  as  to  kind  of  service  rendered  or  to 
be  rendered  at  the  option  of  the  people,  or  in  the  price 
charged  or  to  be  charged  for  such  service. 

Sec.  13.    Franchises  to  be  indeterminate — City's  right  to 
purchase. 

Every  franchise  ordinance  shall  provide  for  the  main- 
tenance of  the  plant  and  fixtures  to  be  constructed  there- 
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under  at  the  highest  practicable  standard  of  efficiency  at  all 
times  and  shall  provide  for  the  amortization  of  at  least  that 
portion  of  the  capital  invested  in  plant  and  fixtures  within 
the  limits  of  public  streets  and  places  within  a  period  fixed 
by  the  franchise,  which  shall  not  in  any  case  be  more  than 
thirty  years  from  the  commencement  of  operation  of  the 
utility,  or,  in  case  of  the  renewal  of  a  franchise  heretofore 
granted,  shall  not  be  more  than  twenty  years  from  the  date 
of  such  renewal.  Every  franchise,  whether  original  or  re- 
newal, hereafter  granted  shall  be  subject  to  the  right  of  the 
city,  at  the  expiration  of  a  specified  period  which  shall  be 
not  more  than  ten  years  from  the  commencement  of  opera- 
tion thereunder  and  at  specified  intervals  of  not  more  than 
five  years  thereafter,  to  terminate  the  grant  and  take  over 
the  property  necessarily  or  conveniently  used  in  the  opera- 
tion of  such  utility  to  render  service  within  the  city  limits  or 
within  its  immediate  suburbs,  either  for  municipal  operation 
or  for  muncipal  ownership  and  lease  to  some  other  individual 
or  corporation  for  operation,  or  for  purchase  and  operation 
by  some  other  individual  or  corporation  designated  by  the  city 
and  to  be  known  as  the  city's  licensee.  In  case  of  such 
termination  of  the  franchise  and  such  purchase  of  the  plant 
and  property  used  in  connection  therewith,  the  purchase  price 
shall  be  ascertained  as  may  be  prescribed  in  the  franchise 
itself,  but  in  no  case  shall  any  bonus  be  paid  on  account  of 
the  termination  of  the  franchise  in  excess  of  a  sum  equal 
to  15  per  cent,  on  the  valuation  of  the  physical  property, 
and  in  arriving  at  such  valuation  deduction  shall  be  made  to 
the  full  amount  of  the  amortization  of  capital  provided  for 
up  to  the  date  of  such  purchase.  All  renewals  and  replace- 
ments of  plant  and  fixtures,  to  the  full  extent  of  the  original 
cost  of  the  portions  of  plant  and  fixtures  so  renewed  or 
replaced,  shall  be  paid  for  as  a  part  of  maintenance  and 
shall  not  be  charged  to  capital  account.  The  cost  of  all 
additions,  betterments  and  extensions  actually  and  properly 
charged  to  capital  account  shall  be  subject  to  the  amortiza- 
tion provisions  of  the  franchise  as  original  cost  of  construc- 
tion as  of  the  date  when  such  additions,  betterments  and 
extensions  are  constructed. 

Sec.  14.    Accounts  and  reports  of  utilities  operated  under 
franchises. 

Every  person  or  corporation  operating  a  public  utility  with- 
in the  limits  of  the  city  by  virtue  of  a  franchise  or  right, 
whether  heretofore  or  hereafter  granted,  shall  keep  books  of 
account  according  to  forms  prescribed  by  the  Board  of  Com- 
missioners, showing  in  detail  the  assets,  financial  obligations, 
and  monetary  operations  of  such  utility.  In  case  any  such 
utility  extends  in  its  operation  beyond  the  boundaries  of 
the  city  and  to  other  communities  not  properly  considered 
suburban  to  the  city,  the  books  of  account  referred  to  shall 
be  kept  separately  for  the  portion  of  the  utility  operated 
within  the  city  limits  or  for  the  portion  which  the  city 
would  have  the  right  or  be  obligated  to  buy  in  case  of  the 
termination  of  the  franchise,  and  for  the  utility  as  a  whole, 
as  the  Board  of  Commissioners  may  from  time  to  time  pre- 
scribe: Provided,  that  if  a  public  service  commission  or  any 
other  lawful  authority  shall  be  given  the  power  by  law  to 
prescribe  the  forms  of  accounts  for  public  utilities  through- 


out the  state  or  throughout  any  district  of  which  the  city 
is  a  part,  the  forms  so  prescribed  shall  be  controlling  as  far 
as  they  go,  but  the  Board  of  Commissioners  may  prescribe 
more  detailed  forms  for  the  utilities  within  its  jurisdiction. 
Every  person  or  corporation  operating  a  public  utility  in 
whole  or  in  part  within  the  city  limits  shall  file  with  the 
city  clerk  an  annual  report  of  the  status  and  financial  trans- 
actions of  such  utility.  The  forms  of  these  reports,  the  dates 
within  which  they  must  be  filed  and  the  penalties  for  failure 
to  file  them  as  required  shall  be  prescribed  from  time  to  time 
by  the  Board  of  Commissioners.  The  forms  of  such  reports 
shall  be  consistent  with  the  forms  of  accounting  in  force 
during  the  year  covered  by  the  reports,  but  the  Board  of 
Commissioners  may  at  any  time,  with  reasonable  notice,  call 
upon  the  owner  or  operator  of  any  franchise  utility  for  such 
supplementary  or  special  information  in  regard  to  such 
utility  as  the  Board  may  desire,  and  such  information  shall 
forthwith  be  furnished  if  it  is  possible  for  the  owner  or 
operator  of  the  utility  to  do  so.  The  Board  of  Commission- 
ers may  at  any  time  directly  or  by  its  agents  examine  all  the 
books  and  papers  of  the  owner  or  operator  of  such  utility  so 
far  as  they  relate  directly  or  indirectly  to  the  property  or 
business  of  the  utility  within  the  city  limits  or  within  the 
jurisdiction  of  the  city  to  purchase  the  plant.  The  reports 
of  the  owner  or  operator  of  every  such  utility  shall  be  public 
documents,  open  to  inspection  at  all  reasonable  times  in  the 
office  of  the  city  clerk.  Such  reports  and  information  secured 
by  the  examination  of  the  books  of  the  utility  may,  in  the 
discretion  of  the  Board  of  Commissioners,  be  published  and 
distributed  to  those  desiring  copies  thereof.  The  Board  of 
Commissioners  shall  have  the  right  annually  or  oftener  to 
audit  the  accounts  of  any  utility  operated  by  a  private  per- 
son or  corporation  within  the  jurisdiction  of  the  Board,  and 
shall  provide  for  a  complete  audit  of  the  accounts  of  any 
such  utility  relating  to  construction  work  hereafter  done 
for  the  purpose  of  authoritatively  fixing  from  time  to  time 
the  amount  of  the  legitimate  investment  therein.  The  Board 
may  of  its  own  motion  institute  an  investigation  of  the 
necessary  and  legitimate  investment  in  any  utility  now  con- 
structed or  in  operation  for  the  purpose  of  determining  the 
capital  value  of  such  utility  at  the  date  when  this  charter 
goes  into  effect.  No  allowance  shall  be  made  in  the  valua- 
tion of  any  public  utility  plant  for  appreciation  or  deprecia- 
tion of  land  values  subsequent  to  the  adoption  of  this  charter 
and  subsequent  to  the  purchase  of  the  land  used  for  such 
utility,  and  no  allowance  shall  be  made  for  appreciation  in 
the  cost  of  construction  on  account  of  paving  or  other  changes 
in  the  condition  or  uses  of  the  streets  until  such  additional 
cost  has  actually  been  incurred  in  connection  with  renewals 
or  replacements  of  plant. 

Sec.  15.     Taxation  and  compensation. 

The  city  shall  have  no  power  to  levy  any  tax  upon  property 
located  within  the  street  limits  and  actually  and  necessarily 
devoted  to  public  utility  purposes.  Upon  movable  property 
and  property  outside  of  the  street  limits  the  city  may  levy 
only  such  taxes  as  are  levied  on  other  property  of  a  like  or 
similar  nature  within  the  city  limits  and  not  devoted  to  the 
use  of  any  public  utility:    Provided,  that  the  city  may  re- 
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quire  the  owner  or  operator  of  any  street  railway,  railroad 
or  spur  track  lying  within  the  street  limits  to  lay,  maintain 
and  renew  the  pavements  between  the  rails  and  the  tracks 
and  for  a  distance  of  not  more  than  two  feet  on  either  side 
outside  of  the  tracks,  and  to  remove  snow  and  ice  therefrom 
and  to  sprinkle  the  entire  roadway  to  a  width  of  not  more 
than  fifty  feet,  or  the  city  may  require  the  owner  or  operator 
of  any  such  tracks  to  pay  into  the  city  treasury  the  reason- 
able cost  of  such  paving  and  maintenance  if  done  by  the 
city  directly.  No  compensation  for  any  utility  franchise  shall 
be  paid  to  the  city  until  the  earnings  of  the  utility  are  ade- 
quate to  pay  all  legitimate  operating  expenses  and  taxes,  to 
maintain  the  plant  at  the  highest  practicable  standard  of 
efficiency,  to  provide  a  return  of  not  less  than  five  per  cent, 
upon  the  capital  actually  and  necessarily  invested  in  the 
utility  and  to  set  aside  an  annual  sum  sufficient,  with  its 
accumulations,  to  amortize  the  entire  capital  investment  with- 
in the  street  limits  within  the  period  required  in  the  fran- 
chise. A  franchise  ordinance  may  prescribe  that,  after  such 
charges  have  been  fully  met,  the  net  profits  of  the  utility 
shall  be  divided  between  the  owner  of  such  franchise,  the 
emploj'ees  actually  engaged  in  the  operation  of  the  utility 
and  the  city  in  such  proportions  as  shall  be  fixed  in  such 
ordinance.  No  moneys  received  by  the  city  as  it  ;  share  of 
the  profits  of  any  utility  operated  under  a  franchise  shall 
ever  be  used  for  the  general  purposes  of  the  city,  but  all  such 
moneys  shall  be  placed  in  a  separate  fund  to  be  used  only 
for  the  acquisition,  construction  or  extension  of  public  utility 
plants  owned  or  to  be  owned  by  the  city. 

Sec.  16.     Rates — Free  Service. 

Every  franchise  hereafter  granted  shall  prescribe  a  maxi- 
mum initial  rate  or  rates  for  the  service  or  commodity  to  lie 
supplied,  which  rate  or  rates  may  be  regulated  and  adjusted 
from  time  to  time  at  intervals  prescribed  in  the  franchise 
and  in  the  manner  therein  prescribed,  but  the  rates  pre- 
scribed in  the  original  grant  as  accepted  by  the  grantee  shall 
never  be  so  reduced  by  the  city  as  to  render  the  utility  unable 
to  meet  the  charges  enumerated  in  sectfon  15  of  this  Article 
as  necessarily  preceding  the  payment  of  compensation  to  the 
city:  Provided,  that  city  policemen,  city  firemen  and  United 
States  letter  carriers,  while  in  uniform  and  actually  engaged 
in  the  performance  of  their  official  duties,  shall  be  permitted 
to  ride  on  the  street  cars  without  the  payment  of  fare,  but 
in  no  other  way  shall  any  franchise  holder  be  required  to 
render  any  free  or  reduced-rate  service  to  the  city  or  any 
department  or  officer  thereof  except  as  compensation  for  the 
franchise  subject  to  the  restrictions  contained  in  section  l."> 
of  this  Article. 

Sec.  17.    Records  to  be  kept. 

Forthwith  upon  the  adoption  of  this  Charter,  the  Board 
of  Commissioners,  either  directly  or  through  such  depart- 
ment, bureau,  commission  or  office  as  may  be  established  or 
designated  for  the  purpose,  shall  take  measures  to  create 
and  thereafter  maintain  the  following  records: 


First.  A  Street  .Record,  which  shall  contain  such  maps, 
documents,  diagrams  and  indices  as  may  be  required  to  show- 
by  ready  reference  for  every  street  in  the  city  the  location 
and  history  of  all  utility  fixtures  therein  for  the  full  width 
of  the  street  between  the  adjacent  property  lines,  whether 
on,  above  or  below  the  surface,  whether  located  at  spd 
points  or  running  along  or  merely  crossing  such  street. 

Second.  A  Franchise  Record,  indexed  and  of  proper  form 
in  which  shall  be  transcribed  accurate  and  correct  copies  of 
all  franchises  or  grants  by  the  city  to  any  person  or  corpora- 
tion to  construct  or  operate  any  public  utility.  The  index  of 
said  record  shall  give  the  name  of  the  grantee  and  thereafter 
the  name  of  any  assignee  thereof.  Such  record  shall  be  a 
complete  history  of  all  franchises  granted  by  the  city  and 
shall  include  a  comprehensive  and  convenient  reference  to 
actions,  contests  or  proceedings  at  law,  if  any,  affecting  the 
same. 

Third.  A  Public  Utility  Record,  for  every  person  or  cor- 
poration owning  or  operating  any  public  utility  under  any 
franchise  granted  by  the  city,  into  which  shall  be  tran- 
scribed accurate  and  correct  copies  of  each  and  every  fran- 
chise granted  b}'  the  city  to  such  person  or  corporation  or 
which  may  be  controlled  or  acquired  by  him  or  it,  together 
with  copies  of  all  annual  reports  and  inspection  reports,  as 
herein  provided,  and  such  other  matters  of  information  and 
public  interest  as  the  Board  of  Commissioners  or  the  Bureau 
of  Franchises  and  Public  Utilities  may  from  time  to  time 
acquire.  All  annual  and  inspection  reports  shall  be  published 
once  in  one  daily  newspaper  of  general  circulation  published 
in  the  city,  or  shall  be  printed  and  distributed  in  pamphlet 
form,  or  both,  as  the  Board  of  Commissioners  may  deem  best, 
and  in  case  annual  reports  are  not  filed  and  inspections  are 
not  made  as  provided,  the  mayor  shall  in  writing  report  to 
the  Board  the  reason  therefor,  which  report  shall  be  tran- 
scribed in  the  record  of  the  person  or  corporation  owning 
or  controlling  such  franchise  or  grant  and  shall  be  published 
once  in  one  daily  newspaper  of  general  circulation  published 
in  the  city,  or  shall  be  printed  and  distributed  in  pamphlet 
form,  or  both,  as  the  Board  may  deem  best. 

The  provisions  of  this  section  shall  apply  to  all  persons  or 
corporations  operating  or  having  the  right  to  operate  under 
any  franchise  now  in  force  or  hereafter  granted  by  the  city. 

Sec.  18.    Control  of  street  spaces — Joint  use  of  fixtures — 
Relocation  of  fixtures. 

The  city  shall  have  and  forever  retain  the  right  to  control 
the  distribution  of  space  in,  over,  under  or  across  all  public 
streets  and  places  to  be  occupied  by  the  fixtures  of  the 
various  utilities  from  time  to  time  occupying  such  streets 
and  public  places,  and  the  Board  of  Commissioners  may  at 
any  time  require  the  owner  of  utility  fixtures  in  the  streets 
and  public  places  of  the  city  to  share  with  the  city  or  with 
any  other  person  or  corporation  holding  a  franchise  from 
the  city  the  use  of  such  fixtures  for  a  proper  rental  and  to 
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the  extent  that  such  joint  use  shall  be  safe  and  shall  not 
unreasonably  interfere  with  the  service  being  rendered  or  to 
be  rendered  by  the  owner  of  such  fixtures.  In  case  the  ad- 
mission of  an  additional  utility  to  a  particular  street,  or  the 
enlargement  or  necessary  relocation  of  the  fixtures  of  an 
existing  utility,  or  the  carrying  out  of  any  public  improve- 
ment in  such  street,  shall  at  any  time,  in  the  judgment  of 
the  Board  of  Commissioners,  require  the  readjustment  of 
public  utility  fixtures  in  the  street,  the  Board  may  require 
such  readjustment  and  may  prescribe  the  method  by  which 
it  shall  be  carried  out  and  by  which  the  expense  thereof 
shall  be  borne.  It  shall  be  an  obligation  assumed  by  the 
grantee  of  any  public  utility  franchise  to  remove,  readjust 
and  relocate  such  grantee's  fixtures  in  the  streets  wholly  or 
partly  at  his  own  expense,  as  may  ne  prescribed  by  the 
Hoard  of  Commissioners,  when  said  Board  deems  such  re- 
moval, readjustment  or  relocation  necessary  in  the  public 
interest  for  the  most  economical  use  of  the  street  spaces 
available  for  public  purposes,  including  therein  all  franchise 
utilities. 

Sec.  19.     Bureau  of  Franchises  and  Public  Utilities. 

There  shall  be  established  by  ordinance  a  Bureau  of  Fran- 
chises and  Public  Utilities  at  the  head  of  which  shall  be  an 
officer  to  be  appointed  by  the  Board.  Such  officer  shall  be  an 
expert  in  franchise  matters  and  shall  be  provided  with  such 
legal,  accounting,  engineering,  clerical  and  general  assistance 
as  may  be  required  to  enable  him  to  perform  his  duties.  It 
shall  be  the  duty  of  such  officer  to  keep  a  diligent  oversight 
of  the  operation  of  all  public  utilities  operated  under  fran- 
chises and  to  report  to  the  Board  all  failures  of  any  person 
or  corporation  to  comply  with  the  terms  of  the  franchise  or 


franchises  under  which  such  person  or  corporation  is  operat- 
ing. Such  officer  shall  hear  and  attend  to  all  complaints 
lodged  by  citizens  in  regard  to  the  operation  of  any  public 
utility  not  operated  by  the  city  itself,  and  from  time  to  time, 
as  occasion  may  arise,  he  shall  recommend  to  the  Board  of 
Commissioners  the  adoption  of  such  measures  as  may  seem 
to  him  wise  or  necessary  to  secure  adequate  and  safe  service 
and  the  full  protection  of  the  public  interests  in  connection 
with  the  operation  of  any  utility.  No  ordinance  granting  a 
franchise,  or  regulating,  or  in  any  manner  relating  to  a  public 
utility  not  operated  by  the  city  itself,  whether  initiated  by 
petition  or  not,  shall  be  passed  without  having  first  been 
referred  to  such  officer  for  investigation  and  for  his  written 
recommendations  thereon.  Other  duties  relating  to  fran- 
chises or  public  utilities  may  at  any  time  be  conferred  upon 
him  by  the  Board  of  Commissioners. 

Sec.  20.     Other  terms  and  conditions  may  be  imposed. 

Every  franchise  hereafter  granted  by  the  city  shall  be  held 
subject  to  all  the  terms  and  conditions  in  this  Article  con- 
tained whether  or  not  such  terms  or  conditions  shall  be 
specifically  mentioned  in  such  franchise.  Nothing  in  this 
Article  contained  shall  operate  to  limit  in  any  way,  except  as 
specifically  stated,  the  discretion  of  the  Board  of  Commis- 
sioners or  of  the  electors  of  the  city  in  imposing  terms  and 
conditions  in  connection  with  any  franchise  grant,  but  such 
grant  may  contain  additional  conditions  not  included  herein, 
and  may  contain  restrictions  or  provisions  of  any  nature 
which  may  be  deemed  by  said  Board  of  Commissioners  and 
said  electors  to  be  in  the  public  interest,  provided  only  that 
such  restrictions  and  provisions  shall  not  be  inconsistent  with 
the  provisions  of  this  charter  or  of  the  Constitution  and 
general  laws  of  the  state. 


